Supreme Court Decisions by Editorial Board, Dicta
Denver Law Review 
Volume 15 Issue 5 Article 6 
July 2021 
Supreme Court Decisions 
Dicta Editorial Board 
Follow this and additional works at: https://digitalcommons.du.edu/dlr 
Recommended Citation 
Supreme Court Decisions, 15 Dicta 143 (1938). 
This Article is brought to you for free and open access by the Denver Law Review at Digital Commons @ DU. It has 
been accepted for inclusion in Denver Law Review by an authorized editor of Digital Commons @ DU. For more 
information, please contact jennifer.cox@du.edu,dig-commons@du.edu. 
NEGLIGENCE-AUTOMOBILES-LAST CLEAR CHANCE DOCTRINE-
Independent Lumber Company vs. Leatherwood-No. 14198-
Decided February 14, 1938-District Court of Mesa County-
Hon. Straud M. Logan, Judge-Affirmed.
HELD: 1. A failure to exercise ordinary care for another's
safety which operates as the proximate cause of injury to him is the
legal theory on which recovery is permitted in negligence cases.
2. The last clear chance doctrine is a rule applied for the pur-
pose of determining the legal proximate cause of the injury.
3. Where plaintiff's automobile proceeds into a stop street and
defendant drives truck from the left, and the two collide, and both
parties are nigligent, the invoking of the last clear chance doctrine re-
quires examination of the evidence to determine whether the situation
created by the plaintiff's contributory negligence, which situation the
event established beyond peradventure was one of peril, was a situa-
tion of which ordinary care on the part of the defendant's driver would
have made him cognizant in time to have avoided injury to the plain-
tiff by ordinary care in using the means available to avoid injuring him.
4. Evidence examined and it is determined that the jury was
warranted in finding that ordinary care on the part of defendant's
driver would have discovered to him the plaintiff's position of help-
less peril in time to have avoided the accident by exercising ordinary
care to stop or turn his truck.
5. Section 479 of the Restatement of the Law of Torts correctly
states the rule of last clear chance as applied in Colorado to situations
in which the plaintiff's failure to exercise ordinary care for his own
safety brings him into a position of peril from which he cannot ex-
tricate himself, but one such that ordinary care on the part of the de-
fendant after the dangerous situation arises would save the plaintiff
from harm.
6. Section 480 of the Restatement of the Law of Torts is not
the rule in Colorado. EN BANC.
Opinion by Mr. Justice Young.
QUIET TITLE-MINING PROCESS-UNKNOWN PARTIES-Mulvey vs.
San Juan Metals Corporation-No. 14190-Decided January
17, 1938-District Court of Ouray County-Hon. George W.
Bruce, Judge-Reversed.
HELD: 1. Where a quiet title suit is brought and names un-
known parties who claim an interest in the subject matter as defend-
ants, one of such parties whose name is not mentioned specifically as
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a defendant, has, within the time permitted by law and as stated in
the publication of summons, the right to file his answer and present
and be heard upon his claim.
2. Where his answer is stricken and he files a petition in inter-
vention as ordered by the trial Court, he does not waive his statutory
right to appear and answer.
3. One who appears in response to a published summons, at
once becomes a party. It is not necessary for him to obtain leave to
defend.
Opinion by Mr. Justice Holland. Mr. Chief Justice Burke, Mr.
Justice Hilliard and Mr. Justice Bakke concur.
WILLS-BEQUESTS TO DECEASED LEGATEE-Bacon et at. vs. Kitely,
etc., et a.-No. 14015-Decided January 17, 1938-County
Court of Denver-Hon. George A. Luxford, Judge-Reversed.
HELD: 1. A legacy lapses by the death of the legatee, in
testator's lifetime, if no successor be named.
2. In the interpretation of wills, the intent of the testator gov-
erns.
3. In case of a bequest to discharge a debt, it does not lapse
upon death of legatee in testator's lifetime for the testator intended to
pay a debt, not to make a gift. This also applies to debts barred by
the Statute of Limitations, or which rest upon moral obligations alone;
and the heirs of the deceased legatee are entitled to the bequest. EN
BANC.
Opinion by Mr. Chief Justice Burke. Mr. Justice Bouck and
Mr. Justice Bakke dissent.
CHATTEL MORTGAGES-PRIORITY---SUPPLEMENTAL PLEADINGS-
REPLEVIN-Stokes vs. Kirk-No. 14126-Decided January 17,
1938-District Court of Denver-Hon. Otto Bock, Judge-Af-
firmed.
HELD: 1. "* * * If a chattel mortgage provides, * * * that
the mortgagor may retain possession of the mortgage property, the
mortgagee is invested with legal title only, but on default, the right
of possession of the mortgagor is forfeited to and vests in the mort-
gagee for the purpose of sale, subject only to the right of redemption
by mortgagor pending sale or for an accounting of the proceeds there-
of."
2. "Where the debt represented by a chattel mortgage is paid
or discharged, the title or interest transferred by the mortgage is ex-
tinguished and with the extinguishment of the mortgage the right of
the mortgagee to possession terminates."
3. "* * * on payment of the debt secured by a first mortgage, a
second mortgage on the same property becomes eo instanti a prior lien
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and the holder of the second mortgage is entitled to the possession of
the mortgaged property according to the terms of his mortgage."
4. It- is within the discretion of the trial Court to permit the
filing of supplemental pleadings alleging full payment of the first
mortgage pendente lite.
5. Trial Court may in its discretion, in a proper case, permit
the filing of supplemental pleadings after remand by the Supreme
Court, and such a proper case is one in which the Supreme Court de-
termines a question of priority of lien and thereafter it developes that
the prior lien has been extinguished. EN BANC.
Opinion by Mr. Justice Knous. Mr. Justice Holland dissenting.
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